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• An overview of removal
proceedings
• An overview of asylum
• The nitty gritty of immigration
court
• Tactics, Tips, and Best Practices
in Court
• Q&A

What will we
cover today?

The Immigration Players
Executive Branch
The Department of
Homeland Security
(DHS)
• USCIS
• ICE (including OPLA)
• CBP

The Department of
Justice
• EOIR/BIA
• OIL
• AG him/herself

Judicial Branch
• Circuit Courts
• Supreme Court

Department of State
• Consulates/Embassies

Legislative Branch
• Congress
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Source: http://www.humanrightsfirst.org/resource/asylum-overview-how-refugees-get-united-states

Two Pathways to
Asylum

• Affirmative Asylum
• Asylum Office
• Defensive Asylum
• Immigration Court

Overview of Process: Apprehension
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Getting
Started

STEP ONE
Register with the Executive Office for Immigration
Review
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Step Two

File an EOIR-28
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Step Three

Review the Record of Proceedings (ROP)

Your Client’s File

• Affirmative referral v. Defensive Filing
• Referral Notice and Asylum Officer
Assessment
• Credible Fear/Reasonable Fear
Interview Transcript
• Reviewing the Record of Proceedings
• FOIAs
• ICE, USCIS, US VISIT, Dept. of State,
EOIR
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Step Four

Identify Relief

Asylum
Definition

“[A]ny person who is outside any
country of such person’s nationality
or, in the case of a person having no
nationality, is outside any country in
which such person last habitually
resided, and who is unable or
unwilling to return to, and is unable
or unwilling to avail himself or
herself of the protection of, that
country because of persecution or a
well-founded fear of persecution on
account of race, religion, nationality,
membership in a particular social
group, or political opinion”
Definition of a “refugee” as codified at
8 U.S.C. § 1101(a)(42)(A), INA §
101(a)(42)(A)

Overview of Process:
Applying for Relief from Removal
• Applying for Asylum, Withholding of Removal, and Relief under the
Convention Against Torture
• Including derivatives

• Applying for other relief while in removal proceedings
•
•
•
•
•

U Visa
T Visa
Special Immigrant Juvenile Status
Family based relief
Other

• Work Authorization
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Step Five

Initial Master Calendar Hearing

Overview of Process:
Master Calendar Hearing
• All hearings prior to the final hearing are master calendar (‘housekeeping’)
hearings.
• At initial hearing, charges are presented (NTA/I-213).
• Pleadings taken.
• Copies of applications distributed by Court or filed by Respondent.

• Scheduled for next hearing.
Detained

Nondetained

First hearing is usually
scheduled around 2-4
weeks after detention
Runs parallel to bond
hearing

First hearing may be
within a few months to
a year or longer
depending on the case.

Pleadings

• Admit (or deny) allegations
• Concede removability
• Decline to designate country of
removal
• Indicate what form of relief you will
be seeking
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Step Six

Prepare your Case

Know your
Resources

•Immigration Court
Practice Manual
•IAN Trainings and
Resources
•AHR Resources and
Training Materials

Asylum

Persecution
On account of
Race, Religion,
Nationality, Social
Group or Political
Opinion

Well-founded
Fear

Outside country
of nationality

Refugee/
Asylee

No government
protection
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• Domestic violence and child abuse-based
claims

Common
Asylum Claims
for Asylum
Seekers in
Removal
Proceedings

• Family-based claims
• Gender identity/sexual orientation
• Testifying witness
• Mental-health based PSG

• Former police/military/whistleblowers
• Street child
• Indigenous/tribal membership/ethnicity
• Political opinion/imputed political opinion
• Religion
• FGM/Forced Marriage
• Anglophone/minority ethnic group

Bars to asylum and alternative forms of relief
One Year Deadline
Persecutor of others
Firmly resettled
Previously denied asylum by IJ/BIA
Failed to apply within 1 year of arrival in US
Convicted of aggravated felony/particularly serious crime
Danger to security of US
Serious nonpolitical crime outside the United States
Terrorist activities or material support of terrorism

Between the first
and final hearing…
• Biometrics/Fingerprinting
• Change of Address

• Work permit
• Asylum application
• Original documents/ Chain of Custody
• Country Condition Updates
• Briefing
• Filing deadlines and Additional
Submissions
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Overview of ProcessIndividual Hearing
• Generally scheduled once
pleadings are completed and
client has filed for relief.
• Hearing may last 3-4 hours.
Involves:
• Brief Opening & Closing
• Testimony: Direct, cross exam,
re-direct.
• Judge may issue a decision that
day or may take case under
advisement and issue a written
decision later.

Preparing for the Final Hearing:
Credibility

INA §208(b)(1)(B)(iii)
Considering the totality of the
circumstances...a trier of fact may base a
credibility determination on the demeanor,
candor, or responsiveness of the applicant,
the inherent plausibility of the account, the
consistency between written and oral
statements, internal consistency [and] with
other evidence of record, and any
inaccuracies or falsehoods in such
statements, without regard to whether
falsehood goes to the heart of the
applicant's claim.

Preparing for the Final Hearing:
Gathering Primary Evidence

Primary
Documents

Witness
Affidavits

Country
Condition
Reports

Expert
Statements
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Preparing for the Final Hearing:
Country Conditions Research

• Best sources of documentation
• What to look for in the reports you
review
• What documentation should cover
• How much to submit
• How to submit the articles and
reports you find
• Advocates resources to help you
compile

Preparing for the Final Hearing:
Prepare the Client
Environment
1.
2.
3.
4.

Check in
procedures

Elements
1.

Spatial layout of 2.
office/courtroom 3.
Players in the
room
4.
Technology

Evidence

“Why are you
seeking asylum”

1.

I-589 & Affidavit

“I don’t know”

2.

Passport

Names, dates,
numbers

3.

Primary Evidence

4.

Secondary
Evidence

First, Worst, Last
incident of harm

Witnesses and
getting the clients’
story out
• Respondent preparation tips
• Lay Witnesses: “Reasonably
available and non-duplicative
material evidence”
• Expert Witnesses: “Specialized
knowledge will assist the trier
of fact to understand the
evidence.”
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• Preparation for Direct Examination
• Issues likely to be covered on cross
examination
• How to rehabilitate a client after
damaging cross

Preparing your Direct & Cross
Examinations

Preparing for Objections
• Evidence in Immigration Court
• Common objections in asylum
cases
• Objecting to the judge’s questions

Overview of ProcessAppeals
• DHS and/or Respondent may reserve
appeal.
• 30 days to file Notice of Appeal with Board
of Immigration Appeals.
• Appeal is generally only written.

Detained

• BIA may:
• Dismiss appeal and uphold Court’s
decision;
• Grant appeal and remand;
• Grant appeal in part and dismiss in part
• Case may be appealed from BIA to Circuit
to SCOTUS.

Client is usually
Appeal may not
detained during
be decided for
appeal unless bond years.
is granted. Appeal
may last 4-6
months or longer.

Nondetained
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• Know your Resources
• Ask the court clerks

Tips and
Tricks

• Communicate with OPLA/DHS
• Prepare your client
• Talk to someone who has done this before
• Maintain contact and build trust with your
client
• Be flexible

QUESTIONS?

The Advocates for Human Rights
330 2nd Avenue South
Suite 800
Minneapolis, MN 55401
612-746-4667 (Hanne)
hsandison@advrights.org (Hanne)
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